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parties are on an equal footing, 
cases are dealt with in a proportionate manner and 
cases are dealt with expeditiously and fairly.

Introduction

Dispute resolution for many conjures images of courtroom drama
where one party emerges victorious. However, a modern approach
to this area of law focuses less on litigation and more on alternative
dispute resolution, also known as ADR.

In reality, cases that end up in court tend to have been subjected to
long delays and spiralling costs that may not be proportionate to the
value or importance of the claim. For this reason, the preferred route
to agreeing a settlement between parties is ADR.

What is litigation?

Litigation is the process of a dispute being resolved through the court
system - either the High Court or county courts. A trial takes place
and a judge decides the outcome.

The process is governed by a book of rules called the Civil Procedure
Rules (CPR), which ensure that certain basic principles are followed
which include:      

These principles are known as the ‘overriding objective’. They are
critical to CPR and form the starting point for all proceedings.

Litigation is adversarial, combative, expensive and time-
consuming, with the process lasting many months or even 
years. For these reasons, it is a last resort relied on when 
other routes to resolution have been unsuccessful. 
In fact, the vast majority of disputes are resolved 
via some form of ADR.
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Relatively inexpensive (except for arbitration)
Rarely takes more than a day or two
Tends to encourage parties to talk more freely, rather than focusing on
‘winners’ and ‘losers’
It’s a more flexible solution
Many forms of ADR are conducted in confidence avoiding the publicity
associated with litigation

What is ADR?

Alternative dispute resolution describes any method of resolving a dispute
without having to go to court. It is usually a voluntary process, which
parties consent to.

The benefits of ADR:

 
Different types of ADR

There are eight most prevalent types of ADR:

1. Negotiations or round table discussions

This is very often the first step taken to try to resolve a dispute. The parties’
legal representatives carry out negotiations over the phone or at a
meeting where both parties are also in attendance. 

It provides an opportunity for the case to be aired and for each 
party to outline their positions. If this initial move does not lead 
to resolution, your solicitor will usually proceed with one of 
the alternatives listed below.
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2. Mediation

This is the most commonly used process as an alternative to litigation. A
neutral intermediary is appointed who tries to bring the parties to a
settlement. The mediator’s role is not that of judge or arbitrator, but by
shuttling between the parties, exploring their positions and bringing them
together as appropriate, the mediator can help the parties find common
ground.

Mediation is confidential and conducted without prejudice to impending
litigation, in other words nothing that is discussed may be used in a future
court hearing.

The process is non-binding until a final written agreement has been signed
by the parties, but because any settlement is reached by consensus, the
parties tend to ‘own’ the settlement rather than feeling that it has been
forced on them. 

It is also a useful way of achieving commercially sensible and satisfactory
solutions.

3. Conciliation

Like mediation, conciliation is based on a neutral intermediary liaising 
with the parties, but this person may be more proactive in suggesting 
his or her own solutions, for example the role of ACAS (the 
Advisory, Conciliation and Arbitration Service) in employment 
disputes.
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4. The executive tribunal

The executive tribunal is usually used to resolve commercial disputes. A
panel is formed from senior representatives of the parties who have not
themselves been involved in the dispute, along with a neutral adviser. 
The parties present their cases to the executives, who then retire to
negotiate a settlement. If they struggle to reach agreement, the
independent adviser can assist, giving their opinion.

5. Early neutral evaluation

Early neutral evaluation uses a third party – usually an independent legal
representative or judge – who considers the issues and advises on the
likely outcome. Having the view of an independent, respected arbiter can
act as a spur to settlement.
 

6. Judicial or expert determination

The parties jointly instruct and make written submissions to a senior judge
or Queen’s Counsel, who makes a written appraisal. The parties decide in
advance whether the outcome is binding.
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7. Arbitration

Arbitration is commonly used in the construction industry. The arbitrator,
who is usually a solicitor, barrister, architect or quantity surveyor, conducts
meetings with the parties and takes into consideration statements,
submissions and documentary evidence. 

The arbitrator comes to a final and binding decision known as a ‘final
award’. Arbitration can be long-running and expensive just like litigation,
but if there is an arbitration clause in your contract, you might have no
option but to use this method.

8. Adjudication

Adjudication is frequently used in construction and engineering disputes
both between contracting parties and professional advisers.

You must serve your opponent with a ‘notice of intention to proceed to
adjudication’ and nominate an adjudicator – usually a surveyor, architect,
engineer, solicitor or barrister.

Submissions are made to the adjudicator and site inspections and
directions hearings may be held. The adjudicator will come to a written
decision but has limited jurisdiction on costs, so each party must bear its
own costs regardless of who is successful.
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At a glance guide to ADR
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A note on small claims

The types of methods described above would normally be used for claims
valued at £10,000 or more.

Small claims are simple cases that are usually for less than £10,000. This
might be money that you are owed, tenant-landlord disputes, poor service,
a faulty product or payment made for a product or service that you never
received.

When we talk about handling a dispute in a proportionate way, we mean
looking at the type, scale and value of the dispute and agreeing a way
forward that minimises the risk of a complainant racking up costs that far
outstrip the value or importance of the original claim.

You can use a solicitor for small claims and, in some cases, a solicitor’s
letter or pre-action protocol can prove useful in resolving matters quickly,
but many people choose to handle these types of matters themselves,
especially as the cost of legal help is rarely recovered.

If you are handling a small claim yourself, you will need good evidence,
such as letters, receipts, photos, estimates, invoices and witness
statements. You will also have to pay a fee to make your claim, with the
amount dependent on what you are claiming.

If you decide to use a solicitor to help you with your claim, you can 
check to see whether your home insurance gives any cover for 
legal expenses.
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Conclusion

Whatever type of dispute you find yourself involved with, it will doubtless be
a stressful and emotional experience.

Our job as disputes solicitors is to guide you through your situation to
reach an acceptable solution in the most timely and cost-effective way
possible.

Commercial disputes in particular can be difficult and are often complex,
requiring legal expertise. The good news is that, with an experienced
solicitor, it is possible to reach a resolution.

If you require legal advice from our dispute resolution team, please don’t
hesitate to give us a call on 01782 205000 or email enquiry@beswicks.com
 

What our clients say…

“Karen helped us to resolve a commercial dispute with a former
shareholder in a swift and timely manner and with the desired outcome,
which is key.” 
Gareth Mobley, Executive Chairman, My Clever Group
 
“You are a great team and we will always appreciate your going the extra
yard for UCFB.”
Brendan Flood, UCFB
 
“Thank for all your hard work and dedication, for your patience and
perseverance throughout the entire miserable episode and for 
your support and advice.
 “I always believed this would work out, but I also know that
 I most definitely could not have got here without you.”
Anon
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