
You’ve agreed
to sell your
business.

What next?

Thinking of selling your
business? Part 2



Thinking of Selling Your Business?
Part 2

 
You've agreed to sell your business. What next?

 
Introduction
This is the second part of our guide for business owners who are on the life-
changing journey of selling their business.

In Part 1 we discussed how to get your business ‘sale ready’. In this, Part 2, we will look
at the next steps – how you should start to formally interact with a potential buyer
and build a team for the journey. You may have had positive conversations and the
outline of an offer and now the discussions are about to become more serious and
formal.

Consider this the middle phase. The initial phase was getting sale ready as part of a
plan or in response to an unsolicited offer. This middle phase ensures there is
alignment between you and the buyer on what the sale will look like; the final phase
is completion of the sale via due diligence and sale documentation. We will discuss
the final phase in Part 3 of our series.

If your business is operated through a company, then before sale terms are agreed
in principle you should have already come to a view of whether the sale is going to
be through a sale of the shares of the company (share sale) or the business and
assets of the company (asset sale). If you are a business owner through a
partnership or as a sole trader, you may still find this Part 2 of the guide helpful in
considering if you should incorporate your business before sale. This should be in
discussion with your tax advisor.

Please note: This is a general guide. Specific advice, particularly in relation to tax,
should always be taken.

 



A share sale means the buyer acquires the shares issued by the company from
the shareholders. It acquires all the assets and liabilities that exist within it
(known and unknown).
An asset sale means the company itself is the seller and agrees to sell some or
all of its assets and, save for employment matters which transfer automatically,
specific liabilities to the buyer.

Share sales are usually more tax-efficient for sellers,
Sellers pay capital gains tax (CGT) on gains, and
Sellers may also be eligible for Business Asset Disposal Relief (BADR) – formerly
known as Entrepreneurs’ Relief. Should you qualify, this allows sellers to benefit
from a reduced rate of CGT of 10% rather than 20%, up to a lifetime allowance of
£1 million. 

The company will pay corporation tax on chargeable gains, and
The shareholders will pay tax on extracting the sale proceeds from the company,
typically through dividends or a return of capital by liquidation of the company.

Share sale or asset sale?
Let's start with the basics:

Which route to follow requires consideration of many factors. The key factors are
discussed below. 

Tax
Under current UK tax rules, tax is the key advantage in favour of a share sale from a
seller perspective. This is widely acknowledged by UK buyers but can take some
explaining to overseas buyers. It is not unusual for the tax comparison for a seller to
be @27% under an asset sale and @10% under a share sale.

Tax – Share Sales

Tax – Asset Sales
If you are selling the assets of a company, then you may be subject to a double tax
charge: 

 



Non-tax pros and cons
Tax aside, the table below sets out some of the other pros and cons for
consideration.

 

 

Share sale -
pros

Share sale -
cons Asset sale - pros Asset sale -

cons

Less disruption
as the business
continues as
usual. The
employer
remains the
same and unless
there are change
of control issues,
contracts,
permits, licences
are not
impacted.  

More extensive
buyer due
diligence as the
buyer assumes
the entire
corporate
history.
  

Buyer may pay a
premium for
being able to
cherry pick
assets and
liabilities it
acquires.
  

Some assets are
difficult to
transfer
(personal data,
leasehold
property
licences, permits,
consents,
contracts) and
may involve third
party consent.
  

Clean break for
the sellers.
  

Extensive
personal liability
on shareholders
for more
extensive
warranties and
indemnities.
  

Less personal
liability for
owners.
  

Transfer of
employees is
subject to TUPE.
  

Buyer assumes
ownership
seamlessly.
  

Take longer and
cost more.
  

Typically,
cheaper and
quicker because
of the above.
  

Seller is left with
the company
and any assets
and liabilities the
buyer does not
specifically take
over.
  



Summary
For an individual seller, a share sale is often more efficient and for a buyer an asset
sale may involve less risk. Each transaction is different but for individual sellers
operating through a company we typically encounter share sales. 

Heads of Terms
Heads of Terms can be termed ‘Letters of Intent’ (LOI’), ‘Offer Letters’, ‘Term Sheets’ or
just ‘Heads’. Think of them as a written handshake. They set the tone and broad
parameters of the anticipated sale.

The Heads are not the deal but are an indication of current intention. We often see
sellers, indulged in this by more experienced buyers, thinking the deal is done in the
Heads and it is just a question of getting the lawyers to put it into words –
unfortunately this is not the case, and the buyer is looking after their own interests in
saying so not yours! There is a lot of detail in the execution phase which has a
monetary impact on the deal agreed in the Heads and due diligence may reveal
issues affecting transaction structure and/or price.

Preparation
Typically, the Heads are the first formal document entered into by buyer and seller
after agreeing outline terms. They are normally prepared by the buyer and contain a
summary of the proposed transaction – consider them an offer from the buyer to
the seller. They are negotiable and important as they summarise and set the tone
and terms for the proposed transaction. They should be non-binding (see the
exceptions for ‘exclusivity’ and ‘confidentiality’ below). This is because the detailed
transaction is documented in the final sale and purchase agreement which will
reflect due diligence and the passage of time between Heads and Completion.

Often, we see business owners who have agreed Heads before carefully considering
their implications. In our experience if a business owner has not engaged advisors
already, they should do so before Heads are agreed. It can be a major irritant (and a
negotiating handicap) for one side to sign something at the outset that they then
need to change because they were unaware of the implications of having done so. 



Contents
It is dangerous to be too detailed in the Heads but also to not be detailed enough.
Too detailed and both sides are trying to agree the final sale and purchase
agreement before due diligence. Not detailed enough and there is a risk of a major
disconnect between the buyer and seller which only becomes apparent after time,
effort and expense. Below is a checklist of the key matters normally covered in the
Heads. Certain items are only relevant to share sales or asset sales, but it is broad
enough to capture both.

 

Heading Item Comment

  Non-binding
  

State the Heads
are not binding
and are subject
to formal legal
documentation
other than for
exclusivity and
confidentiality (if
relevant).  

The exceptions would typically be for
‘exclusivity’ and ‘confidentiality’ (see
below).

  Parties
  

Who is entering
into the Heads for
buyer and seller?
  

On a share sale it is normally all or the
principal shareholders of the company
for the seller.
On an assets sale it is normally the
company selling its assets. A buyer may
require an owner guarantee if the
company is to be a shell after
Completion.
Sellers should be sure who the buyer is
– is it the entity you have been
discussing matters with or is it going to
be another entity in their group or a
new company they will set up? The
latter cases may give rise to a credit
risk if there are obligations to be fulfilled
after Completion (for example the
payment of future price) so a
guarantee may be needed.
  



Target
  

What is being
sold? On a share
sale this is
normally all the
shares of the
company in issue
at Completion.
On an asset sale
this is normally
described as the
‘trade and assets’
of the company.  

On a share sale identify if only part of
the shares are to be sold.  
On an asset sale it may be helpful to
specifically refer to key assets and
liabilities to be included or excluded.

Price
What is the price
and what is it
made up of?

cash
shares
loan notes

This is normally the headline price
divided between: 

 Payment
 Terms
  

When is the price
paid?
  

This is normally at Completion with
provisions for deferred instalments or
earn-out (see below).

Price
Assumptions
  

Are there any
assumptions on
which price is
calculated?
  

Typically, these assumptions are net
assets, working capital, cash free, debt
free etc. 
Bear in mind Completion is likely weeks
or months away so any figures used
here should be viewed through that
timeline.

Price
Verification
  

Normally these
are locked box or
completion
account
mechanisms.

See below for an explanation of both
mechanisms.

Earn Out
  

Specify any earn
out and the
mechanism by
which it is
calculated and
paid. 

An earn out is a mechanism by which
you will receive additional payments of
the price based on the future
performance of the business being sold.
See below for a fuller explanation.



Third Party
Conditions 

Identify any third
parties whose
consent may be
needed for the
transaction.   

anti-trust clearance
shareholder approval for listed
companies
key customers, licensors, financiers
etc. who benefit from change of
control provisions
key employees whom the buyer
may wish to enter new employment
contracts at Completion

Typically, these include:

These tend to be outside the direct
control of the parties, so it is important
to understand the risk they pose to the
transaction completing and the
impact on timing.

Warranty/
Indemnity limits

Quantum and
time limits

In our experience it is not helpful to
include warranty and indemnity limits
in the Heads as they pre-suppose a
certain level of risk to be subsequently
identified. Buyers can often include
them at the higher end of the norm
and if so, we would recommend they
just refer to ‘market norms for like
transactions’ rather than specific
numbers and dates.
The only time where it is useful to
agree them up front is where it is
known that market norms will not
apply. For example, institutional sellers
and minor employee or family
shareholders are often excluded from
personal liability other than for title to
their shares.

Law
  

Confirm that
English Law and
the English Courts
prevail.
  

This is uncontroversial, but sellers
should be aware that overseas buyers
can often assume the law of the
overseas jurisdiction will apply. It is
extremely rare for that to be the case
as the sale asset is normally UK-based
sold by UK persons.
  



Exclusivity
  

Confirm time limit.
  

Other than for an auction type sale, it is
reasonable for a buyer to request a
period of exclusivity for it to conduct
due diligence and reach Completion to
the exclusion of other potential buyers.
The buyer will be committing time and
cost during this time, so this assurance
is reasonable.
If drafted by a buyer, the period is
normally far longer than reasonable.  A
typical transaction (after Heads are
agreed) should reach Completion in
4-8 weeks. This can of course be
extended by the seller if good progress
is being made. A longer period may
apply if there are lengthy third-party
conditions to satisfy.

Confidentiality Mutual or solely
for the seller.

non-solicitation of key staff 
the buyer’s information where, for
example, it is providing information
to the seller about itself (if the seller
is taking shares in the buyer
typically or assurance is sought on
the credit worthiness of the buyer).

In the sale process the seller will be
laying open the business and its
confidential information to the buyer.
This is valuable information and the
confidentiality obligation (either
contained in the Heads or in a
separate document) should contain
explicit undertakings from the buyer to
keep that information confidential to
itself (and advisors) and not to
subsequently use that information for
any other purpose should the sale not
complete.
In exceptional circumstances the
confidentiality obligation can extend
to:



Completion accounts versus locked box mechanisms to deal with price payable
at Completion; and
Earn outs, deferred consideration, seller loans and loan notes to deal with price
payable after Completion.

an estimated value of the relevant measure(s) is used to determine the price
paid at Completion;
draft completion accounts are prepared, normally by the seller, using the same
accounting policies as used in the last annual accounts in @40-60 days after
Completion; and 

Pricing
The key element of the Heads for a seller is of course the price. As we have indicated
above there is far more to price than the headline price. In this guide we will deal
with understanding the various common ways of dealing with price.

In any ideal world the buyer would offer £X for the shares or assets and pay £X in full
at Completion. The world is rarely that ideal.

Below we will discuss:

Completion Accounts
In Part 1 of this guide, we touched briefly on how your business may be valued on a
sale. A typical scenario may involve an underpin of price by reference to an
assumed level of net assets, working capital, cash, debt or EBITDA (or any mixture of
them).

The purpose of completion accounts is to have a bespoke set of accounts produced
at the point of Completion to verify the financial position of the business at that date.
This may lead to an up/down adjustment of the price if those numbers are lower or
higher than assumed. Unsurprisingly, most buyers prefer only a downside
adjustment but there is no reason for the seller not benefiting from delivering a
better financial position!

The mechanics of a typical completion accounts mechanism are:



the draft completion accounts are then either agreed or independently
adjudicated to give a final figure which will either be higher or lower than the
estimate. A balancing payment is paid by the seller or the buyer. They may agree
to a threshold so minor balancing payments are ignored.

It is essential the seller has a good understanding of its own accounting policies (or
engages an accountant who has) so they can be incorporated into the sale and
purchase agreement. The completion accounts should be produced on a like for like
basis to the accounts the assumptions were based on. Provision for bad debts, for
example, has many interpretations if no specific policy is used in the sale and
purchase agreement. It is important to be as specific as possible and not rely on
standards capable of interpretation (GAAP, Accounting Standards etc.).

In some cases, where there is considerable doubt over the achievement of the
estimated targets or doubt over the ability of the seller to repay any shortfall, the
buyer may look to retain some of the money which it would otherwise pay at
Completion in escrow pending settlement of the completion accounts (retention).
Your advisor will be able to assist you in determining the correct level of retention.

As we mentioned above it is essential for sellers to bear in mind that the gap
between signing the Heads and Completion can be weeks or months. This means
working capital and net debt can fluctuate in that period which can be a significant
advantage for businesses on an upward trajectory but a disadvantage for those on
a downward trajectory. It can also vary widely because of seasonal or cyclical
factors – think of the impact of summer on leisure and Christmas on retail.

Although Completion Accounts look like a very formal process with potential
downside, it has the advantage that the price will be accurate and calculated
objectively by looking back at the actual position at Completion.



A base balance sheet is drawn up and agreed by buyer and seller at a date
before Completion – the ‘Locked Box’ position. As with completion accounts the
seller will need to have a firm handle on the company’s accounting policies or
engage an accountant who does; and
anything which leaks out of the Locked Box prior to Completion adjusts the price
downwards (see below).

Locked Box
A locked box mechanism is an alternative to completion accounts and vice-versa.
The theory is that:

The popularity of Locked Box mechanisms has grown because of their perceived
advantage of locking the value prior to Completion. No accounting is needed after
Completion and there is no requirement to continue to worry about working capital
afterwards.

The downside for a seller of a profitable business is that the buyer takes the benefit
of profits accruing after the date of the Locked Box unless the seller is savvy enough
(or has advisors savvy enough) to agree a compensatory rate of interest (a ‘ticker’)
for that period.

The question for the seller and the buyer to agree is what is permitted to leak out of
the box (‘Permitted Leakage’) without affecting price and what is not permitted to
leak out of the box (‘Unpermitted Leakage’) which, if it leaks, affects price and
requires repayment.

Permitted leakage is any payment that would be made by the business in
accordance with the norms of that business. Staff costs, director costs, dividends
typically taken, costs for buying and selling goods and services, property rent,
finance costs and the like. Unpermitted leakage is a payment made outside of the
norm. Normally these are excess payments taken directly or indirectly by the seller
which would not have been taken were it not for the sale. 



Payment
The second most important part of the Heads after price is how the price is paid. Not
paying the whole price upfront is of course an advantage for a buyer in terms of risk
and financing.

Cash on Completion
It is rare for the sale of a business to simply specify a cash price of £X and £x is paid
in cash at Completion. Even in the most straightforward transaction an element of
the price may be subject to a retention. This could be pending finalisation of
completion accounts or confirmation there has not been any unpermitted leakage.
Even in the absence of completion accounts or a locked box a buyer may still require
a retention as protection against certain matters that are revealed by due diligence.
For example, an unfair dismissal claim, a VAT refund that has not arrived, a schedule
of condition for property dilapidations – these matters are all subject to negotiation
and your advisors can assist you in assessing how reasonable the buyer is being in
asking for a retention at all and the amount and length of time it exists for if agreed.

In some cases, where there is considerable doubt over the achievement of the
estimated targets or doubt over the ability of the seller to repay any shortfall, the
buyer may look to retain some of the money which it would otherwise pay at
Completion in escrow pending settlement of the completion accounts (retention).
Your advisor will be able to assist you in determining the correct level of retention.

As we mentioned above it is essential for sellers to bear in mind that the gap
between signing the Heads and Completion can be weeks or months. This means
working capital and net debt can fluctuate in that period which can be a significant
advantage for businesses on an upward trajectory but a disadvantage for those on
a downward trajectory. It can also vary widely because of seasonal or cyclical
factors – think of the impact of summer on leisure and Christmas on retail.

Although completion accounts look like a very formal process with potential
downside, it has the advantage that the price will be accurate and calculated
objectively by looking back at the actual position at Completion.



Deferred Price/Consideration
To assist with financing the buyer may ask the seller to accept deferred payment of
all or part of the price. This is a credit risk unless the buyer can provide security for or
guarantee of the payments. In most cases this is unavailable because an institution
ranks ahead for security and guarantees would typically need to be cash backed or
are unaffordable. Personal guarantees from a buyer are rare and in themselves of
questionable worth when it comes to enforcement. If the buyer is part of a group,
then a group company guarantee may be acceptable if that company has sufficient
balance sheet strength.

In some cases, the seller may reach a buy-back agreement with the buyer so if the
buyer defaults the shares revert to the seller. This is mostly unsatisfactory. The last
thing the seller normally wants is the business back having been out if its hands for
a period.

Ultimately deferred price/consideration is a credit risk to be looked at in the round. 

Loan Notes
Loan notes are instruments designed to provide for deferred consideration but with
the tax gain on the sale value reflected by the loan notes delayed until they are
repaid. They are an ‘IOU’ with a redemption schedule normally with interest being
paid in the interim. Unless they are secured or guaranteed (which would be
unusual) they carry the same risk as deferred consideration albeit with the tax
benefit. A seller will also want to check that they are permitted to be redeemed when
due under the buyer’s financial covenants. It is not unusual for the buyers’ bankers to
require the buyer not to redeem loan notes unless banking covenants permit.

Consideration Shares/Rollover Shares
Consideration shares (sometimes called ‘Rollover Shares’) are all or part of the price
to be satisfied by the seller taking shares in either the business it is selling or in the
buyer’s group. 



What is the value of the issuing entity of those shares and what proportion of the
shares are you getting? The seller will want to know it is receiving equivalent
value as the cash it would otherwise have received;
What is the exit strategy? It is likely that any private sale by the seller ahead of
an overall exit would either be prohibited or suffer a significant minority discount
should a buyer be found at all;
Can I afford to wait? In consideration share scenarios it is common for sellers to
take part cash and effectively take an investment bet on the consideration
shares based on the credibility of the buyer and its strategy;
If the buyer is an overseas entity and the consideration shares are of an overseas
entity, are there tax implications and selling logistics to be overcome? 
If the buyer is a UK listed company, are there any restrictions on selling them
immediately?

if the seller is not retained in the business the seller has no control or visibility
over achievement. We would find it difficult to recommend such an earn out to a
prospective seller;

They are typically seen in private equity sales where the sellers are asked to reinvest
in the business or in buy and build strategies where the buyer is conducting multiple
acquisitions and wishes to reduce cash outlay and offer the prospect of future return
through a larger entity. In some cases, listed companies may use their shares as
consideration.

The key considerations for a seller are:

Earn Out
An earn out is a mechanism where all or part of the price is paid out over a period
depending on the achievement of certain targets by the target business. They are
often used as a way of keeping a seller involved in the business or to bridge a gap in
valuation. They can work very successfully although the stories of them not working
tend to drown out the successes! 

There is considerable risk for a seller in entering into an earn out:



the buyer may alter the way the business operates, deprive it of resource, burden
it with cost etc. so hindering its ability to achieve the targets. These are matters
that should be subject to detailed clauses in the sale and purchase agreement
so that they do not occur or if they do, they are considered in calculation;
how the earn out targets are calculated can be difficult to both agree and
determine, particularly in the context of a buyer group where finances and
resource are pooled; and
the seller may not wish to stick with the business for the whole earn out period. It
is often the case sellers find it difficult to let go of control and decide leaving is
better than the emotional strain of staying.

Corporate finance;
Legal;
Accountancy; and
Tax.

The key thing for a seller is that there needs to be a genuine justification for the earn
out. It should not be simply to assist with buyer financing or provide a backdoor
Retention.

Your Team
The team you assemble for the sale process should be based on a combination of
experience, cost and trust. Too often we see cost as being the determining factor
particularly where a seller thinks the deal has been done at Heads. 

Selling your business is a big deal. It will have a profound impact on your life and the
lives of those around you. In our experience cost is certainly a factor but knowing
you can trust your advisors and have confidence that they have experience of
similar transactions is equally important. Knowing someone ‘has your back’ has a
real value.

A typical team, depending on the transaction, includes:



Retainer for upfront work. Normally this involves understanding the financials and
market of your business, researching potential buyers and preparing a sale
memorandum that they can use to take to potential buyers;
A mini-success fee if Heads are signed with a buyer; and
A success fee, normally a percentage of the sale price, if a deal is completed.
This can be tiered by price range achieved.

Corporate Finance
Not all transactions include a corporate finance advisor – an external advisor to find,
negotiate and/or manage a sales process. Corporate finance advisors can be found
as divisions within large accountancy practices or as boutiques in themselves. They
can be invaluable to a sales process because of their knowledge of the market for
buyers and current pricing trends. They can also be a backdoor channel for
discussions with a buyer that you may not want to have directly. We have seen
examples of sellers not getting the best price or deal because they try to do this
themselves without that resource. Sellers may not always know the value of their
business and who may be interested in buying it as well as they think they do.

A typical fee structure for a corporate finance firm is:

One of the reasons we see a reluctance to engage corporate finance advice is the
perceived cost, particularly the upfront retainer when a deal is not certain and then
a percentage linked to price at the end. This means the smaller the transaction the
higher the proportionate cost can be. Bear in mind however that the corporate
finance advisor is incentivised to achieve a higher price which also reduces the
proportionate cost of their fees.

Legal
As we alluded to in Part 1 of this guide, your legal advisors would like to be involved
early! Before this middle phase of the process ideally and certainly before you sign
Heads. They can ensure that the proposed transaction is heading in the right
direction to avoid delay and unnecessary cost. In doing so they will also be able to
give you greater certainty in terms of fees as they will know the structure in advance,
having had a chance to formulate it with you.



Getting sale ready (as indicated in Part 1 of this guide, this can be subject to a
fixed fee). This would be a fee to conduct a legal review to identify potential
issues and prepare a data room;
Working with you and/or your corporate finance advisor to get a transaction to
signed Heads can be subject to a fixed fee. If there has been no sale ready
process until this middle phase, this will be higher and will also be higher if there
is an auction with multiple buyers bidding for your business;
The final phase (the execution phase) is the most difficult for a legal advisor to
provide a fixed fee for because the detail of each transaction is variable. The time
and cost involved can be impacted by deal size, complexity and the unknown,
particularly during due diligence or because of tax advice. 

A typical engagement with your legal advisor is no longer based on hourly rates.
Hourly rates certainly play a part in some elements and in terms of calculating
overall cost, but we find that most clients prefer a relatively fixed cost agreed
upfront. Typically:

      Factors include:
      o  international branches or subsidiaries;
      o  group companies;
      o  consideration structure which is something other than cash on Completion (as
above);
      o  multiple shareholders particularly if they have different interests;
      o  multiple real estate interests that require separate investigation;
      o  defined benefit pension schemes;
      o  environmental issues;
      o  material litigation;
      o  conditionality/regulatory approval;
      o  share options that need to be exercised before Completion;
      o  tax restructuring to enable tax benefit for seller or buyer;
      o  the approach of the buyer – some buyers conduct due diligence to the highest
degree, and some do not; and
      o  long timescales - these increase fees as documents and information are
updated and refreshed more.



All of this means that even on small deal sizes added complexity leads to costs that
can seem high in proportion to price.

There is no real rule of thumb for fees on the execution phase – figures of 1% of
equity value are often referred to but averages are not a rule of thumb.

If your legal advisor is fully aware of the complexity, they may be able to give a fixed
fee. More commonly they will give a best estimate based on assumptions of what
the complex factors will be. Any deviation should of course be highlighted by your
legal advisor in advance.

In rare cases your legal advisor may agree to a contingent fee in whole or in part if
the deal should abort. We do not propose to go into this in detail as the approach
each firm has differs markedly and may change from time to time depending on its
prevailing appetite for risk. 

Accountancy
Accountancy expertise may be available to a seller internally through a strong
finance function. Even then, the work involved in a sale process may require the
involvement of external advice to deal with the seller’s financial due diligence or
assessing financial risk under the sale and purchase agreement. In-house
accounting teams may not have been through such a sale process before or may
not be aware of the implications of the financial terms of the sale and purchase
agreement.

Tax
As we mentioned above the sale of your business should align with your tax goals.
We would recommend that you take tax advice at the sale ready phase and at the
latest in this middle phase. Having the business and/or sale structured efficiently
from a tax perspective means more net realisation. Small changes made in advance
or small matters which are overlooked can have a real impact on the value you
eventually receive.



In conclusion
In many ways this middle phase of the sale process is the most important. You are
agreeing the broad terms of the transaction with the benefit of structuring and
planning advice from the team you have assembled. From here you should be in
good shape for the final phase; the execution phase where detailed due diligence is
carried out and the legal documents are produced to document the transaction.
More on that when we issue Part 3 in our series.

Got more questions?
If you've got more questions about how to prepare your business for sale, contact
the Beswicks Legal Corporate Team to discuss your plans. Email
enquiry@beswicks.com or phone 01782 205000, 0121 516 3025 or 0161 929 8494.
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